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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

    Civil Judge 

    Tezpur, Sonitpur 

20th April’ 2018 

 

TITLE APPEAL NO. 5/2001 

 Sri Prakash Bhagawati 

 Son of (L) Binod Bhagawati 

 Resident of Dekargaon,  

 Mouza- Halleswar,  

 District – Sonitpur, Assam                  ----- Appellant  

-Vs- 

(1) Phanidhar Bora 

Represented by his LHs -  

(1) Sri Hem Chandra Bora 

 Son of Phanidhar Bora 

(2) Smt. Bormoina Bora 

 Daughter of Phanidhar Bora 

(3) Smt. Sarumoina Bora 

 Daughter of Phanidhar Bora 

(4) Dhiren Ch. Bora 

        Represented by his LHs -  

   4(1)  Smt. Rina Bora 

        Wife of Dhiren Ch. Bora.  

(5) Smt. Latumoni Bora 

Daughter of Phanidhar Bora 

   All are residents of Patia Chuburi 

  Mouza- Halleswar,  

District – Sonitpur, Assam. 

…….Respondents  
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(2) Sri Phabidhar Das 

  Son of  (L) Bogai Das 

  Resident of Puthikhati 

 Mouza- Halleswar,  

       District – Sonitpur, Assam. 

(3) Sri Tankeswar Das 

  Son of  (L) Bogai Das 

  Resident of Puthikhati 

 Mouza- Halleswar,  

       District – Sonitpur, Assam. 

     ----- Proforma Respondents 

 

This appeal u/O.XLI r/w s. 96 CPC is against impugned judgment and decree 

dated 30-09-2000 passed by the learned Civil Judge (Jr.Divn), Tezpur in 

Title Suit No.28 of 1997, came up for final hearing on 21-03-2018. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

1) This appeal was filed by the plaintiff against the judgment and 

decree dated 30-09-2000 passed by the learned Civil Judge (Jr.Divn), 

wherein the plaintiff’s prayer for declaration of his right, title and interest 

over the suit land & delivery of khas possession was rejected. 

Case Of The Plaintiff/Appellant:  

2) The plaintiff’s case in the suit is that he purchased the suit land from 

proforma defendant vide registered sale deed in 1996 and started cultivating 

paddy in the suit land. However, suddenly the police attached the suit land 

and the paddy was sold in auction. On enquiry, the plaintiff/appellant came 
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to know that deceased defendant Phanidhar Bora had instituted a 

proceeding u/s 145 /146 CrPC against the plaintiff and proforma defendant 

and obtained the order. Thus, the plaintiff/appellant preferred the revision 

petition before the Ld. Sessions Judge, Sonitpur, Tezpur and the Ld. 

Sessions Judge was pleased to set aside the order of attachment passed in 

the proceeding u/s 145/146 CrPC. Subsequently, when the plaintiff/appellant 

went to plough the said land, the deceased defendant did not allow him to 

do so. Hence, the present suit was filed, praying for declaration of plaintiff’s 

right, title and interest over the suit land and also for khas possession of the 

suit land by evicting defendant No.1 Phanidahr Bora.   

Case Of The Defendant No.1: 

3) Defendant No.1 Phanidhar Bora claimed that no proceeding u/s 145 

CrPC was ever initiated in respect of the suit land and the same was not 

attached u/s 146 CrPC in Misc. Case No.30/145/96, as alleged in the plaint. 

It was also stated that the plaintiff/appellant never instituted any petition 

before the Hon’ble Sessions Judge in respect of the land u/s 397/399 CrPC 

and the Sessions Judge never stayed any attachment order in respect of the 

suit land on 28-11-96. Defendant No.1 further stated that no breach of 

peace ever arose in respect of the suit land and no order was ever passed 

by any Magistrate regarding the same. Thus, the suit has been instituted by 

the plaintiff/appellant knowing that the same is false, vexatious and hence, 

it was prayed that the suit be dismissed with compensatory cost to the 

defendant. Furthermore, the plaintiff was never in possession of the suit 

land any time and therefore, the question of dispossessing him by the 

defendant No.1 does not arise.  
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4) After going through the available materials, the learned Court of 

Munsiff framed the following ISSUES – 

a) Whether the plaintiff has right, title and interest over the suit land? 

b) Whether there is cause of action for the suit? 

c) Whether the plaintiff is entitled to the declaration or right, title and 

consequential relief as prayed?  

d) To what other relief/reliefs the parties are entitled to? 

e) Whether the plaintif was dispossessed from the suit land during the 

pendency of the suit as such liable to be evicted therefrom?  

5) After hearing both sides, considering the evidence on record, the trial 

court vide its judgment and decree dated 30-09-2000 dismissed the suit. 

Being aggrieved, the plaintiff/appellant preferred an appeal before the Civil 

Judge, Sonitpur, Tezpur and vide its judgment and decree dated 13-12-2006 

the First Appellate Court upheld the findings of the trial Court. Being 

aggrieved by the decision of the First Appellate Court the plaintiff/appellant 

preferred second appeal against the judgment and decree passed by the 

First Appellate Court. After due consideration, the second Appellate Court 

vide its judgment and decree dated 15-02-2017 remanded the case back to 

the First Appellate Court with an direction to pass fresh judgment and 

decree within the parameters of order 41 Rule 31, 33 CPC. Thus, the appeal 

is before me for decision.  

DISCUSSION, DECISION AND REASONS THEREOF: 
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6) I have heard argument forwarded by both sides closely and have 

gone through the evidence on record (both oral and documentary) and also 

decision of the ld. Trial Court. What could be understood from the plaint is 

that the plaintiff purchased the suit land from Sri Phanidhar Das and 

Tankeswar Das in 1996 by registered sale deed and took possession. 

However, subsequently, the suit land was attached by the police and paddy 

was sold in auction based on a proceeding u/s 145/146 CrPC instituted by 

defendant Phanidhar Bora and proforma defendant No. 2 and 3. Plaintiff 

preferred a revision and the Learned Sessions Judge, Sonitpur set aside the 

order in the proceeding u/s 145/146 CrPC. Afterwards, when the plaintiff 

went to plough the suit land, the defendant did not allow him to do so and 

therefore the suit was filed praying for declaration of the plaintiff’s right, title 

and interest over the suit land and for eviction of the defendant No.1 

Phanidhar Bora from the same. On the other hand, the defendant from the 

day one stated that the suit land and the land attached u/s 145/146 CrPC 

are not the same land. After due consideration, I am of the opinion that for 

judicious decision, it is essential to determine whether the suit land and the 

land which was under consideration in the proceeding u/s 145/146 CrPC are 

one and the same or not & therefore, the following new issue is settled – 

“Issue No.7: Whether the suit land is one and the same as 

the land attached in the proceeding u/s 

145/146 CrPC?”  

7) Thus, for proper adjudication it is essential to remand back this 

case to ld. Trial Court for giving opportunity to both sides to lead evidence 

on this issue & to direct Survey Commission, if required. The Trial Court will 
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then pass a fresh judgment in the suit in view of the new issue & additional 

evidences lead. The appeal is accordingly disposed of.  

Send a copy of this judgment along with the LCR to the learned Trial 

Court.  

Given under my hand & seal of the Court on the 20th April’2018. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno.     

 

 

 

 


